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FEDERAL COCAINE OFFENSES:
AN ANALY SIS OF CRACK AND POWDER PENALTIES

EXECUTIVE SUMMARY

Public debate over sentencesfor federal cocaine offenseshasfocused onthe 100:1 differertial
in the amounts of powder and crack cocaine tha trigger the 5-and 10-year mandatory minmum
sentences. The 100:1 differentid in powder and arack cocane amountsat sentencing iscommonly
distorted to imply that sentences for crack cocaine are vastly greaer than sentences for powder
cocane. A closer examination of the federal penalty structure for cocaine offenses reveds that the
100:1 differential is misleading. A facial comparison of the guideline ranges for equd amounts of
crack and powder cocainerevealsthat crack penaltiesrangefrom6.3 times greater t o appr oximately
equal to powder senterces.

In order to determine how thisfadal digarity played out in actual sentences, the Office of
L egal Policy (with assistance from the Bureau of Justice Statistics and the Criminal Division’ s Office
of Policyand Legidation) conducted anumber of different andyses of the federd sentencing datafor
cocaine offensescollected by the U.S. Sentencing Commission between 1996 and 2000. Theresuts
of these andysesdemondrate that:

. Controlling for likeamounts of cocaine, in 2000, crack defendarts convicted
of trafficking in less than 25 grams of cocaine received an average sentence
that was 4.8 times longer than the sentence received by equivalent powder
defendant. The ratio between average cradk and powder sentences for
defendants convicted of trafficking in beween 15 and 49.9 kilograms of
cocairne was 2.4:1.

. For defendants who possessed weapons, the ratio betw een aver age crack and
powder sentences for lower amounts of cocaine was2.9:1. For the highest
amounts of cocaine, the ratio wasony 1.6:1.

. For defendantswith the highest criminal higory levels, the average sentence
for crack defendarts ranged from 1.6 to 1.3 timeslonger (depending on the
amount of cocaine) than the average sentence for similarly-situated powder
defendants.

. For defendants with the lowest criminal histories, the ratio between average
crack and powder sentences for the lowest amounts of drug was8.3:1. (This
disparity affected 1,637 (or 7%) of the 22,896 crack defendants examinedin
this study.) But for offendersconvicted of trafficking in higher amounts of
cocaire, the ratio of average crack to powder sentences wasonly 2:1.



Crack cocaire is an especially dangerous drug. It is more likely to be psychologicaly
addictive than powder cocaine, and itismorelikely to result in chronic, heavy use. In 1999, about
73% of individuas admitted for cocaine abuse into state treat ment or ganizations receiving federal
funding used crack. Crack is often sold in snall quantities — rocks — for between $3 and $35. By
contrast, powder cocaine is 0ld by the gram (grams cost, on average, about $100). And crack
cocaine use is more associated than powder cocaine use with systemic violence. For ingance, in
2000, crack defendants were twice as likely to possess or use a weapon as powder defendarts.

If the debate over the appropriate sentencesfor crack and powder isto have any real meaning,
it must be based on actua data, and it must take into account the more dangerous nature of crack
cocare. Thispapa aimsto contribute to the larger policy debate by presenting dat a reflecting the
actual ratio between crack and powder cocaine sentences.



INTRODUCTION

The sentences imposed in federal cocaine cases are based on a combination of sentencing
guidelinesandstatutory rules (referred to throughout this paper asthe “ federal sentencing scheme”).
The U.S. Sentencing Guidelines (the “ Guidelines™) specify rangesof imprisonment based on offense
and offender characteristics. A set of overlapping statutes define the federa cocaine offenses —
possesson of cocaine base and trafficking in cocaine base or cocaine powder — and prescribe
mandatory minmum and maximum penalties that may be imposed for these offenses.

These mandatory minimums establishtwo tiers of mandatory prison termsfor first-time drug
traffickers:

. a five-year minimum sentence for individuals convicted of trafficking 5 grams of
cocaine base or 500 grams of powder, and

. a ten-year minimum sentence for individuals convicted of trafficking 50 grams of
cocaine base' or 5,000 grams of power.

The Guidelines are based on the mandatory minimums in a way that perpetuates the 100:1
differential in the amount of powder and crack cocaine required for the imposition of a given
sentence. Thus, for instance, a first-time, non-violent offender convicted of trafficking in 15,000
grams (15 kg.) of powder cocaine or 150 grams of crack cocaine would face the same peralty range
of 151 to 188 months.

The federal sentencing scheme has been criticized on several fronts. Congress's decision to
treat crack offenses more severely than powder offenses has been criticized on the basis that crack
and powder are pharmacologically identical. The degree of addictiveness and pattern of abuse of
cocaineisattributed to themethod of ingestion (i.e. smoked and injected vs. snorted), rat her than the
form of the drug (i.e. powder or crack). In addition, Blacks make up a majority of crack cocaine
defendants, and thefact that crack cocaine istreated more severely than powder iscriticized ashaving
adisproportionat eimpact on Blacks. Findly, the sentencing schemeis criticized because of evidence
that the mandatory minimumsapply to low-level crack deders rather than the mid-level dealersthe
legidative history indicates that Congress intended to reach.

Proposals to amend the federal sentencing scheme for crack and powder cocaine offenses
have focused primarily on changing the underlying ratio between powder and crack cocaineamounts.
This paper aimsto contributetothelarger policy debate by presenting data reflecting the actud ratio

! The federal statutes defining cocaine offenses distinguish between cocaine powder and “ cocaine base.”
Cocaine base technicdly ocaurs in two forms: freebase cocaine and crack cocaine In 1993, the Sentencing
Commi sson amendal the ntendng guidelines by darifyingthat, for the pur poses of the guidelines, “ cocaine base”
meanscrack cocaine. See United States Sentencing Commission Guidelines Manual (U.S.S.G.) § 2D1.1(c) (Nov. 1,
1993)



between crack and powder cocaine sentences. To collect thisdata, the Office of Legal Policy (with
assistance from the Bureau of Justice Statistics and the Criminal Divison’'s Office of Policy and
Legislation) conducted a number of different analyses of the federal sentencing data for cocaine
offenses collected by the U.S. Sentencing Conmission between 1996 and 2000. The analyses
describedin this pgper a@tempt to comparecrack and powder sentencesfor like amountsof cocaine.
These analyses show that, examined on this basis, crack cocaine sentences are between 1.3 and 8.3
times longer than powder coca ne sertences, dgpending on the amount of cocaine involved and the
specific characterigtics of the offender 2

PART 1. BACKGROUND

This section provides background data on the pharmacology, use, trafficking patterns, and
violence associated withboth powder and crack cocaine. This brief d scussonprovidesthe broader
context for the data and observations about the sentences for crack and powder cocaine offenses
presented by this paper.

A. Phar macology

Cocaine is anaturally occurring substance that is derived from the leaves of erythroxylon
plants indigenous to South America.®> Pharmacologicaly, cocaineis (1) a potent analgesic and (2)
apowerfu gimulant.* Cocaine akaloid is available in manyforms: cocaleaves, coca paste, powder
cocaine, and cocaine base.> Cocaine powder and cocaine base are the two forms most commonly
abused in the United States.

Powder cocaineisawhite, powdery substancethat is produced by combining coca pasteand
hydrochloric acid.® Powder cocaine isusudly abused by snhorting (intranasal adminigration) or by
dissolving in water and injectinginto a vein (intravenousadminigration). Powder cocaine cannot be
smoked.’

Cocainebaseisproduced from powder cocaine and is abused by smoking. It occursin two
forms: freebase cocaine and crack cocaine®

2 Not controlling for amount, the average crack sentence is 1.6 times longer than the average powder
sentence.

3 United States Sentencing Commission (U.S.S.C.), Special Report to the Congress: Cocaine and Federal
Sentencing Policy 7 (February 1995). Seealso Dorathy Hatsukami & Marian Fischman, Crack Cocaine and Cocaine
Hydrochloride: Are theDifferences Myth or Reality, 276 JAMA 1580, 1582 (1996).

4 U.SS.C, supran.3, at 7.

® 1d. at 9-11.

®1d. at 12.

" 1d.

8 1d. at 13.



Freebase cocaineisderived from powder cocaine that has been dissolvedinwater and
ammonia and combined with ether. Ether isahighly volatile and flammable solvent
that will ignite or explode if the freebase cocaine is smoked before the ether has
evaporated entirely.®

Crack cocaine, by contrast, can be easly and safdy manufactured in a home
microwave by combining powder cocaine, water, and baking sodaand drying the mix
into asolid mess. Thismessis “cracked” into rocks which are then smoked. One
gram of powder cocaine yields approximately .89 grams of crack cocaine.*

Theeffectsproduced by cocainear elargely dependent on how much and how fast thecocaine
reaches the central and periphera nervous sygems.

Smoked cocaine results in the quickest onset and fasest penetraion. Generally,
smoked cocaine reaches the brain within 20 seconds; the effects last for about 30
minutes.

Intravenously administered cocaine reaches the brain within one minute the effects
are also sustained for about 30 minutes.®* Intravenous administration results in
greater bioavailability than smoked cocaine— 40to 70 percent of smoked cocaineis
destroyed by heating or is not inhaled.

Intranasally administered cocaine has a dower onset. The maximum psychotropic
effects are felt within 20 minutes and the maximum physiological effects within 40
minutes. Theeffectsfrom intranasally administered cocaine usually lagt for about 60
minutes after the peak effects are attained. Only about 30 to 60 percent of the
amount of cocainesnorted is bioavailable.*

Although intravenously administered and smoked cocaine result in similar effects, smoking
cocaineiseaser. (A crack smoker isspared the difficulty of repestedly filling asyringe and locating
agood injection site). At least one sudy hasshown that smoking crack cocaine ismorelikely to be
psychologically addictive and lead to chronic, heavy cocaine use than the predominant method for
adminigering powder cocaine (snorting).

° 1d.

0 d. at 14.

1 1d. at 20.

2d. at 21.

B Id. at 22.

1 1d. at 20-21.

%5 For example, one study showed tha 66% o crack users smoked on a daily bad's, but only 18% of cocaine
snorters used on adaily basis. See Hatsukami & Fischman, supra n. 3, at 1583.
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Although cocaine is not physiologicaly addictive, it is psychologicdly addictive. The
euphoric effects of the drug result in intense psychological cravings that supersede any adverseeffects
that may occur on acoount of increased dependence onthe drug. The pattern of cocaine abuse by
any method is associated with escalation in the amount of cocaine used and increased frequency of
use.'®

B. Dosage

Because of the pattern of escal ation in the amount and frequency of usethat isassociatedwith
cocaine abuse, determining wha constitutes a single dose of cocaine is complex. The Drug
Enforcement Administration has concluded that it is “reasonable” to assume 100 mg as the dosage
unit for crack or powder cocaine.'’

Crack cocaine: The Drug Enforcement Administration’s general dosage estimatesindicate
that 5gramsof crack —theamount that triggersthefive-year mandatory minimum-— contains between
10 and 50 dosage units.*® A single doseof crack cocaine ranges from 100 to 500 milligrams.”® DEA
intelligenceindicates that acrack user islikdyto consumeanywhere from 3.3 to 16.5 gramsof crack
aweek.”

Powder cocaine (injected): 500 gramsof powder — the amount that triggers the five-year
mandatory minimum — contains between 1,000 and 5,000 individual doses, and a typical dose of
powder cocaine ranges from 30 to 150 milligrams?* The typica intravenous cocane user injects
between 7.2 and 9.6 grams of cocaine per week.

Powder Cocaine (intranasal): A line of cocaine consists of between 40 and 50 milligrams
and atypical user snorts between two and threelines at atime?® Thetypical intranasal powder user
consumes about 2 grams per month.*

16 1d. at 24-26.

7 SeeMemo from Tony P. Teresi, Chief, Office of Congressional Affairs, Drug Enforcement Administration
to Stacy Shrader, Office of Congressman Asa Hutchinson, at 4 (March 8, 2001) (concl uding that dosages for crack
range from 25 to 100 mg, and dosages for powder range from 30 to 100 mg).

18 But seeHatsukami & Fischman, supran.3, at 1580-88(concluding that 5 grams of crack yielded 50 to 200
doses and that 500 grams of powder yielded 10,000 doses).

1 But seeid. (concluding that crack cocaine doses range from 25 to 100 milligrams).

2 See Memo from Tony P. Teresi, supran.17, at 1.

2.

Z Seeid at 2; Gawin & Kleber, Cocaine Use in a Treatment Population, in Cocaine in America:
Epidemiologcal and Clinical Pergectives182-92 (NIDA Monogram #61 1985) .

% See Memo from Tony P. Teresi, supra n.17, at 2.

# Copal Das Cocaine Abuse in North Anerica, 33 J. Clin. Parmacol. 296-310 (1993).

4



C. Use Data

According to the National Household Survey on Drug Abuse, overall use of cocaineinthe
United Stat es has decreased over the past 15 years. In 2000, 1.2 million Americans were curr ent
cocaine users.® This comparesto 1.5 million Americansin 1999 and 5.7 million current usarsin
1985.7

Thereare roughly five times as many powder cocaire users in the United Statesas there ae
crack cocaine users. 1n2000, 1.2 million people reported using powder cocaine in the past month,
compared to 265,000 people who reported using crack.?®

Children and young adults dso use crack cocaine less prevdently than powder cocaine. Of
students surveyed in 2001, 3.3% of 8" graders reported having used cocaine during their lifetime,
compared with 3.0% who had used crack. For 10" graders, 5.0% had used cocaine and 3.1% had
used crack. And for 12" graders, 7.4% had used cocaine and 3.7% had used crack.”

Findly, the Office of Applied Studies at the Substance Abuse and Mental Health Services
Adminidration collects an amua Treatment Episode Data Set from all state organizations that
receive federal drug funding for drug treatment. In 1999, 228,206 individuals were admitted to
treatment for cocaine abuse (this is down from 292,340 in 1994) 3 About 73% of dl individuals
admitted into treatment used crack.®* The remaining 27% of individuals were admitted for powder
cocaineabuse.* Sixty-nine percent of powder users reported that they ingested thedrugint ranasally
(42,515); 17% reported intravenously adminisering powder cocaine (10,490).%

% Department of Health and Human Services, Substance Abuse and Mental Hedth Services Adminigration,
Summary of Findings fraom the 2000 National Household Survey on Drug Abuse App. F, Table F.1(2001). “Current
users’ are defined asthose individual s who have used coca ne within the past month.

% |d.

2 Alan Lesdcher, Research Report - Cocaine Abuse and Addition 2 (NIH Publication No. 99-4342) (National
Institute of Drug Abuse May 1999).

% NHSDA, supra n.25, Table F.1 at 131. (For 2000, 24.9 million people reported having used powder
cocaine in their lifetime, compared to 5.3 million lifetime crack users. )

» National Ingitute of Drug Abuse, Monitoring the Future Sudy Table 1 (2001).

% Depatment of Health and Human Services, Office of Applied Studies, Substance Abuse and Mental Health
Services Adminidration, Treatment Episode Data Set (1999).

3 1d. at 23.

2 1d. at 24.

8 1d.



D. Race Data

Datafrom the United States Sentencing Commission for the year 2000 indicates that 85% of
al individuals convicted of crack cocaine trafficking were Black.* By contrast, only 30.5% of
powder coca ne corvictswere Bl ack (17.8% were White and 50.8% were Hispanic).* Theracid and
ethnic breakdowns of crack and powder trafficking defendants in 2000 were as follows:

Table A. Race and Ethnicity o Crack and Powder Trafficking Defendarnts,
2000 (By Percentage).

White Black Hispanic Other

POWDER 17.8 305 50.8 0.9
<5009 34.8 29.9 338 15
500g-5kg 16.3 36.0 46.6 11
>5kg 12.7 25.5 61.2 0.6
CRACK 5.6 84.7 9.0 0.7
<5g 13.1 74.9 11.0 1.0

5-50g 7.1 85.7 6.7 0.5

>50g 3.9 85.5 9.9 0.7

Data Source: U.S. Sentencing Commission, 2000 Data File.
Source: Officeof Policy and Legislaion, Criminal Division.

A 1996 study of crack and cocaine powder use reported that, overall, more Whites used
powder and crack cocaine than Blacks or Hispanics® However, within racial groups, a higher
percentage of Blacks and Hispanicsuse crack cocaine than Whites.®

Evidence that Blacks are more likely to use crack cocaine than Whites can dso be found in
the Office of Applied Studies’ annua Treatment Episode Data Set, which shows that 58% of the
individuas admitted for treatment for crack cocaine abuse were Black.® By contrast, only 33% of
powder cocaine users who entered treatment in 1999 were Black *

% The United States Sentencing Commission oolleds data on the race of defendants according to the
following categor ies: White, Bl ack, N ative A meri can or AlaskaNative, and Asian or Pacific Islander. Ethnicity data
indicate whether adefendant is of Higoanic origin. Individualswho areidentified as Higpanic are categorized as such
in the Sentencing Commission data regar dless of their racial background.

% Datafrom the United States Sentenci ng Commissi on, 2000 Data File, compiled by the Office of Policy
Legidation, Crimina Division, U.S. Department of Justice.

% Hatsukami & Fischman, supra n.3, at 1581 (Whites = 3.6 million; Black = 1.0 million; Hispanic = 0.7
million).

1d.

% TEDS, supra n.30, at Table 3.1b.

® d.



E. Trafficking Data

According to the Drug Enforcement Adminigration, dl cocaine isimportedinto the United
States as powder.”® Didributionin the United Statesis conducted at three broad levels. wholesde
trafficking, mid-level distribution, and retail selling.

Wholesal e cocaine traffickers purchase cocaine from importers and regiond distributorsin
kilogram or multikilogram alotments.** Local Wholesalers dea generaly in quantities of 15
kilograms or less.*

Distributors purchasecocaineinone-kilogramor less quartities and package the cocaine into
ounce quantities or convert it into crack and package it into ounces for sale by retail sllers® The
DEA has noted that, in an effort to avoid the severe federal penalties for crack cocaine, some
distributors deal only in powder cocaine.*

Retail Sellers generally deal in ounce and gram quantities. Powder is usually sold in larger
amountsthan crack. Retail crack sdllersusudly carry dosage unitstotalingno morethanafew grams
a any one time (althoughduring the course of asngle shift, the amount of crack sold by one retall
seller can be subgantial.)*®

Pricesfor powder cocaine typically mirror or are slightly lower than crack prices although
crack cocane can be purchased in smaller and less expensive amounts. A report issued in 2000 by
the Office of National Drug Control Policy reported that crack cocaineismaost commonly sold by the
rock, and prices per rock ranged from $3 to $35.“° The cost of crack by the gramranged from $20
per graminMiami to $28 per gram inNew Y ork Cityto $100 per gramin LosAngdes, Billings, MT,
and Washington, DC, to $250 per graminHawaii.*’ Pricesfor powder cocaine ranged from $20 per
gramin Sioux Fals, SD, to $200 in Hawaii, with most regions reporting prices of around $100 per
gram.®

Method of Delivery. Crack cocane issold mogly on street corners, in private residences,
and in crack housesin hand-to hand transactions.* Crack sdllersaresddom affiliated with trafficking

“ See also U.S.S.C,, supra n.3, at 66-67.

“d.

“1d.

“ One ounce = 28.5 grams.

“ Seealso U.S.S.C,, supra n.3, at 66-67.

“ Report tothe U.S. Sentencing Commission by Paul Daly, Asdstant Administrator of the Intel ligence
Division, Drug Enforcement Administration at 2-3 (October 9, 1996).

% Office of National Drug Control Pdicy, Pulse Check: Mid-Year 2000 at 22 (2000).

7 1d.

“1d. at 24-25.

“1d. at 34.



organizations; somegeographicregionsreport that crack sellersare often involvedingangs (Chicago,
Colunbia Denver, Honolulu, Los Angdes, Portland, and Washington, DC).>°

By contrast, powder cocaineis most often sold using adelivery method whereby a customer
places an order over the phone and the seller ddivers the product to the cusomer.® Street-level
powder sllersare equaly likely to sdl as part of agang or independently.*

Powder Seizures. In 2000, the DEA made 4,100 sizures of powder cocaine (atotal of
55,523,225 grams). The average powder seizure was 13,542 grams. In 2001, the DEA made 3,671
powder seizures with anaverage 9zeof 12,322 grams. More than 60% of the DEA’s seizures of
powder cocaine in 2000 and 2001 were for amountslessthan 500grams. Foringtance,in 2001, DEA
made 2,764 seizures of less than 500 grams of powder. Thiscompares to 454 seizures of powder
in amounts between 500 and 2500 grams and 453 seizures of powder in amounts greater than 2500
grams.>

Crack Seizures. 1n 2000, the DEA made 3,866 seizures of crack cocaine (atotal of 338,936
gramg. The average crack seizure was 88 grams. In 2001, the DEA made 3,916 seizures of crack
cocaine, with an averageseizure of 72 grams 102001, the majority of cocai ne seizureswere between
5 and 249 grans (2,649 seizures), compared with 1,121 seizures of less than 5 grams and 146
seizures of more than 250 grams.>

F. Data on Related Violence

Althoughthe reason for the link isnot entirely clear, crack cocaine useismore associated than
powder cocaine use with sysemicviolence. A partid explanation of the greater degree of systemic
violence assodated with crack cocaine arises from the nature of crack and powder transactions.
Crack transactions tend to be hand-to-hand and often involve gang members; crack users are less
likely to use aregular supplier or amain source;> and the pattern of crack use (a short high followed
by additional drug use) may mean that users and sellersinteract in a manner that elevates personal
and aggregaterisk.* (Users coming off crack often feel an intenseneed for morecrack and frequently
suffer from dysphoria and extreme agitation.*’)

A November 2000 study examined the effect of the crack epidemic on urban crimerates and
concluded that, in the absence of crack, urban crimes raes in 1991 (themog recent peak year for

% |d. at 33.

|d. at 37.

%2 |d. at 35.

Figures from DEA, on file with the Department of Justice.

% 1d.

% ONDCP, supra n.46, at 34.

K. Jack Rley, Homicide and Drugs: A Tale of Six Cities, 2 Homicide Studies 176, 196-97 (1998).
7 1d. at 197-98.

q 8



urban crime) would have been 10% lower.*® The study further found that the most prevalernt form
of violence related to crack cocaine abuse was aggravated assault.®® The authors also noted an
increasein property crimes associated with crack use® In addition, a 1998 study identified crack as
the drug most closely linked to trends in homicide rates.®

Crack does not appear to cause violence per se—rather it appearsthat crack abuseinensifies
criminal behaviors in which the users were already involved.”? Severa studies have noted that crack
sdes may be more violent because crack issold in smaller units and involves a higher volume of
transactions.®® The crack market is highly decentralized with many small, independent groups
competing for territory and profits; this may lead to a greater rdiance on violence as ameans of
“regulating” the crack market

Crack also is much more associated with wegpons use than is powder cocaine: inFY 2000,
weapons were involved in 10.6% of powder convictions, and 21.3% of crack convictions.®

One of the best-documented links between increased crime and cocaine abuse is the link
between cradk use and progitution. Accordng to the authors of one gudy, “[h]ypersexudity
apparently accompaniescrack use."®® Inthisstudy, 86.7% of women surveyed were not involvedin
prostitutionintheyear beforestarting crack use; one-third becomeinvolvedin prostitutionin the year
after they began use.®” Womenwho weredready involvedinprostit utiondramaticaly increased their
involvement after starting to use crack, with rates nearly four times higher than before beginning
crack use.®®

In another 1991 survey of drug users, crack cocaine smokers reported more sex partners,
moreacts of unprotected sex, ahigher frequency of exchanging sex for drugs or money, and ahigher
frequency of drug use before or during sex than IV cocaine users who did not smoke cocaine.
Because of this, crack cocaine smokers have been found to have rates of HIV infection as high as
those among IV drug users.®® Crack users were also more likely to contract other sexudly
transmitted diseases, such as gonorrhea and syphilis, compared with cocaine hydrochloride users.”

% Jeff Grogger and Michael Willis, The Emergence of Crack Cocaine and the Rise in Urban Crime Rates
4 Review of Econ. and Stats. 519, 526 (2000).

% 1d. at 525.

@ d.

% Riley, supra n.56, at 196-97.

8 Ko-Lin Chin & Jeffrey Fagan, The Impact of Crack on Drug and Crime Involvement 19-21 (1991.

& |d. at 5.

& 1d.

8 Datafrom the United States Sentenci ng Commissi on, 2000 Data File, compiled by the Office of Policy
Legidation, Criminal Division, U.S. Department of Justice.

% Chin & Fagan, supran. 62, at 21.

 1d. at 15.

% 1d. at 15.

® Hatsukami & Fischman, supra n.3, at 1585.

™ d.



PART II. LEGISLATIVE AND STATUTORY BACKGROUND

The sentences imposed infederal cocaine cases are based on a combination of sentencing
guidelinesand statutory rules(referred to througho ut this paper asthe “federa sentencing scheme”).
The U.S. Sentencing Guidelines (the “ Guidelines”) are promulgated by the United Stat es Sentencing
Commission, ajudicial branch agency that issues rules and policies governing sentencing in federal
cases. A sa of overlapping statut es define the federal cocaine offenses — possession of cocaine base
and traffickingin cocaine base or cocaine powder —and prescribe mandat ory minimum and maximum
penalties that may be imposed for these offenses.

A. The U.S. Sentencing Guidelines and the Mandatory Minimum Penalties

The Guidelines are aresult of the Sentencing Reform Act of 1984. Thislegislation provided
for a comprehensive statement of federa sentencing laws, appellate review of sentences, and the
abolition of parole. This legidation also created the United States Sentencing Commission, whose
mermmbers are gppointed by the President subject to Senate confirmation, and directed it to develop
adetaled sysem of guidelines to structure and direct the sentencing discretion of federal district
court judges.

At the same time that the Commission was developing and promulgating the sentencing
guidelines, Congress enacted a number of mandatory minimum statutes for drug, weapon, and
recidivist offenders. In 1986, prior to the implementation of the sentencing guiddines, Congress
enacted the Anti-Drug Abuse Act (the “ 1986 Act”) whichestablished mandatory minmumpenalties
for persons convicted of trafficking in powder and crack cocaine, among other substances.” The
1986 Act also initiated the federd criminal law distinction between “cocaine base” and other forms
of cocaine,”” and established two tiers of mandatory prison terms for first-time drug traffickers:

™ Thislegidation moved quickly through Congress and the legislati ve history is sparse. The | egid ative
hi gory, asevidenced mainly by the gatements o individual legidators, suggeststhat Congress perceived arack cocane
to beat the farefront of a national drug-abuse epidamic. See, e.g., 132 Cong. Rec. 26,436 (Sept. 26, 1986) (statement
of Sen. Biden); id. at 26,444 (statement of Sen. Deconcini); 132 Cong. Rec. 8,091 (June 20, 1986) (statement of Sen.
D’Amato). Additionally:
. Congress sdecision to differentiatecrack cocaine fram powder cocaine in the penalty strudure was
deliberateandreflected Congress's conclusionth at crack cocai newasmore dangerousan d associ ated
with greate social harmsthan powde cocaine See U.S.S.C,, supran.3, at 118..
. Congress intended quantity levd striggeringthe ten-year mandatory minimum penaltiesto be those
associated with major traffickers; quantity levels triggering the five-year mandatory minimum
penaltieswere intended to be asociated with seious/mid-evel traffickers. Id. at 118-19.
. In 1986, some members of Congress pushed in favor of stronger crack penalties because crack was
seen asdispropartionatelyvictimizing African-Americans, particularly in urkan neighborhoods. Id.
2 Although “cacainebase” technicdly includesboth freebaseand crack cocaine, the sentencing guidelines
definethe term to apply only to crack cocaine. See U.S.S.G. § 2D1.1note C.

10



. a five-year minimum sentence for individuals convicted of trafficking 5 grams of
cocaine base or 500 grams of cocaine powder, and

. a ten-year minimum sentence for individuals convicted of trafficking 50 grams of
cocaine base or 5,000 grams of cocane power.

The sentencing provisionsof the 1986 Act were implemented in Augug 1986. 1n 1987, the
Sentencing Commission used the same 100:1 quantity ratio to set drug pendties under the
Guidelines.”® The initial sa& of sentencing guidelines was promulgated in Novenber 1987. The
Supreme Court upheld the constitutionality of the Sentencing Commission and the guiddinesin
January 1989 in Mistretta v. United States, 488 U.S. 361 (1989). Full nationwide implementation
of the sentencing guidelines followed.

B. The Federal Sentencing Scheme

The provisions that define federal cocaine offenses differentiate between trafficking’ — the
production or distribution of controlled substances — and possession.” Sentences for traffickingin
crack or powder cocaine are linked to the statutory mandatory minimums established by the 1986
Act.”® Simple possession of powder cocaine—regardiess of amount — is treaed as a misdemeanor,
punishable by up to ayear of imprisonment. However, possesson of more than five grams of a
mixture or substance containing crack cocaine base is punishade by imprisonment for at least five
years.”

All federd defendants convicted of afelony or Class A misdemeanor offense are sentenced
according to the Guidelines, which are pegged to the applicable mandatory minimums. The
Guidelines, which are set out in the Federal Sertencing Guidelines Manual, specify a range of
imprisonment based on offense and offender characteristics. T o determine the goplicable guidelines

" U.SS.C,supran.3, at 1.

™ 21 U.S.C. § 841(a) makes it unlawful far any person “knowingly or intenti onally (1) to manufacture,
distri bute, or dispense, or possess with intent to manufacture, didribute, or dispense, a controlled substance; a (2) to
create, dstribute or dispense, or possesswith intent todistribute or digense, a munterfdt subgance.”

® 21 U.S.C. § 844 makes it unlawful for any person “knowingly or intentionally to possess a controll ed
substance unless such substance wasobtaineddiredly, or pursuant to avalid prescription or order, from apractitioner,
while acting in the course d his professional practice or except as otherwise authorized by this subchapter or
subchapter 11 of this chapter.”

" For casesinvdving trafficking in at least 5 grams of cocaine base or 500 grams of cocaine powder, 21
U.S.C. § 841(b)(1)(B) presribes a mandatary minimum prison term of nat less than 5years. For casesinvdving
trafficking in at least 50 grams of cocaine base or 5,000 grams of cocaine powder, 21 U.S.C. § 841(b)(1)(A) prescribes
amandatory mini mum prison term of not lessthan 10 years. In caseswherethe drug amount criteria for the basic five-
year or ten-year mandatory penalties are satisfied, 21 U.S.C. 8§ 841 provides higher mandatory penalties if certain
additional aggravatingfadorsare present. Specifically, higher mandatories are provided — in some circumstances up
to lifeimprisonment —where the offender hasprior dr ug offense convictionsor death or seriousinjury results from use
of thedrugs invdved in the offense.

21 U.S.C. § 844. Thisprovision was enacted as part of the Anti-Drug AbuseAct of 1988.
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range in particular cases, a base offense level isasdgned according to nature of the offense, and a
criminal history category is assigned on the basis of the seriousness of the offender’s criminal
higory. These two factors in comhination (and as adjusted to reflect aggravating and mitigating
factors) determine the applicald e guidelines range of imprisonment.

The base offense levels for crack and powder cocaine trafficking offenses are based on the
guartity of drug involvedinthe offense For offenders who haveno other ad ustmentsmade to their
offenselevel, thebase offensel evel would correspond tothefinal offenselevelslisted in thefollowing
table.

Table B. Penalties for Crack and Powder Cocaine Trafficking by Offense
Level.

Quantity of Drugs

Guideline offense Guideline Range
level (§2D1.1) Crack Powder (CHI)

12 0t0<250 mg Oto<25¢g 10-16 months
14 250 to <500 25t0<50g 15-21 months
16 500 mg to <1g 50to <100 g 21-27 months
18 lto<2g 100to <200 g 27-33 months
20 2t0<3g 200to <300 g 33-41 months
22 3to<4g 300 to <400 g 41-51 months
24 4to<5g 400 to <500 g 51-63 months
26 5to<20g 500gto<5kg 63-78 months
28 20to<35¢ 210 <3.5kg 78-97 months
30 35t0<50g 3.5to<5kg 97-121 months
32 50 to <150 g 5to <15kg 121-151 months
34 150to <500 g 15 to <50 kg 151-188 months
36 500gto<1.5 50 to <150 kg 188-235 months
38 >1.5 kg >150 kg 235-293 months

Source: Office of Legal Policy based on the U.S. Sentencing Guidelines Tables

As demongrated by Table B, the 100:1 differential in amount that Congress established when it
created the mandatory minimumsin the 1986 Ad is embodied in the offense levels for powder and
crack trafficking offenses. The base offenselevd for trafficking in 500 gramsof powder cocaine or
5 grams of crack cocaine is the same: level 26.

The defendant is next assigned a criminal history category. These categories rangefrom|
to VI and are based on the defendant’s prior criminal acts.” The defendant’s criminal higory
category in combination with his base offense level determines the applicable guiddine range of

" See U.S.S.G. §2D1.1(9(12), Ch. 5 R. A (sentencing table).
7 See U.S.S.G. 84A and 85A (Table).
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imprisonment. For instance, for an offender convicted of trafficking in 5 grams of crack with a
criminal history level | and no other adjustments, the applicald e guiddines range would be between
63 and 78 months of imprisonment. A defendant with the same base offense level but a criminal
higory level V would face between 110 and 137 months of imprisonment.

A defendant’s base offense level and criminal higory category can be dtered by certain
predetermined aggravating and mitigating factors. For example, possesson of afirearm is a
“special offense characteristic” that increases a defendart’ s offense level by two points.®

Judges are generally expected to impose a sentence within the applicable range, but the
Guidelines permit the courts to impose sentences outsde of the range if the circumstances of the
casesarenot adequat ey addressed by the Guidelinesor the defendant provided substantial assistance
to prosecutors. Sentences outside of the guidelines range are referred to as upward and downward
departures. Downward departures, most frequently on the basis of cooperation by the offender with
the government, are relatively common in drug cases. One common downward departure is as
follows:

. Substantial Assigance: |nadditionto this specific exceptionto drug lav mandatory
penalties, 18 U.S.C. 3553(e) allowsthe court, on the motion of the government, to
impose a sentence below any statutory minimum perelty to reflect substantial
assistanceby the offender to the government inthe investigation or prosecution of an
offense® This exception is goplied frequently in drug cases, which often involve
“trading up” — according more lenient trestment to low-level participants in drug
trafficking organizationsinreturnfor their assstancein investigating and prosecuting
the organization’ s supervisors and leadership.

Upward departures very rarely occur in drug cases.®
Defendants may also qualify for exemption from the mandatory minimum penalties:

. Safety Vave: Under a special statutory exception, mandatory minimum perelties
under the drug laws are ingpplicable in certain cases involving nonviolent, low-level
drug offenders.® The spedific criteria for this exemption, comnonly referredto asa
“sdeyvave” arethat: (1) the offender does not have avery srious crimina higory,

% SeeU.S.S.G. § 2D1.1 Unlawful Manufacturing, Importing, Exporting, or Trafficking. Mandatary penalty
provisionswhich are defined outside of the drug laws also can affect the ssntencesimposedin drug cases In particular,
18 U.S.C. 924(c) generally requires a pri son term of at least five years for a person who uses, carries, or possesses a
firearm during the commi ssion of afederal crime of violence or drug trafficki ng crime.

® See U.S.S.G. §5K1.1.

82 See Bureau of Justice Statistics, Federal Drug Offenders, 1999 with Trends 1984-99, at 9 (Table 7), 10-11
(Aug. 2001) (in drug cases in 1999, sentence was within guidelinesrange for 56.2% of defendants, above guidelines
range for 0.2% of defendants, and below gudelinesrange for 43.6% of defendants).

¥ See U.S.S.G. §5C1.2, 18 U.S.C. § 3553(f).

13



(2) the offender wasnot armed or violent, (3) the offense did not result in death or
serious injury, (4) the offender was not a leader or supervisor in drug trafficking
activities, and (5) the offender did not withhold information or evidence from the
government.

Findly, the Sentencing Reform Act abolished parole Prisoners can receive a reduction of
time served for good behavior in prison of no more than 54 days for each year srved. Prisonerswith
drug abuse problemswho successfully completeresidential substance abusetreatment can havether
imprisonment reduced by up to a year.® In addition, offenders who are not sentenced to
imprisonment may be sentenced to a period of supervison, whichis referred to as “probation.” In
caseswhere aterm of imprisonment isimposed, the sentenceusually includesaswell a peri od of post-
imprisonment supervision.®

C. Legal Challenges

Every appellate court that has heard a chdlenge to the crack and powder cocaine sentencing
structurehasupheld it ascongtitutiona. Defendants challenged the federal sentencing scheme under
the Equd Protection and Due Process clauses, and the Eighth Amendment. Defendantshave also
asserted that the federal sentendng statutes are uncorstitutionally vague. These constitutional
challenges to the federal sentencing scheme have failed.

1. Equal Protection

Defendantshave made two arguments under the Equal Protection Clause. Defendants have
argued that Congress andthe Sentencing Commission acted with discriminaory intent in cr eating the
sentencing differentid in amount, asevidenced by dlegedly racist language in Congressional hearings
and the sparse legid ative history. Courtshaverejected thisargument, stating that thereisno evidence
of discriminatory intent sufficient to warrant application of strict scrutiny.®® In the alternative,
defendants argue that the federal sentencing scheme is unconstitutional because it has a
disproportionateimpact on Blacks. Many sucharguments rely on the Sentencing Commission’ s 1995
reportto Congress discussed in Section |1.D, infra at 17, which recommended adjustingtheguideline
quantity ratio so that the base offense levels would be the same for both powder cocaine and crack
cocaine offensesand setting the mandatory five-year minimumsfor both crack and powder cocaine

8 18U.S.C. §3621(b) & (e) requirethat “ every pri soner with asubstance abuse problem have the oppartunity
to participatein appropriatesubstance abuse treatment.” Only non-violent prisoner sare eligi bleto have their term of
imprisonment reduced.

% See 18 U.S.C. 883551, 3561, 3583; 21 U.S.C. § 841.

United Satrs, Moore, S B30 96 B &7 o] B (0l 'S 65 B LR SV 234,
981 F.2d 92, 95 (3rd Cir. 1992), cert. denied, 113 S. Ct. 1662 (1993); United States v. Angulo-Lopez, 7 F.3d 1506,
1509 (10th Cir. 1993), cert. denied, 114 S. Ct. 1563 (1994); United Statesv. Hanna, 153 F.3d 1286, 1288 (11th Cir.
1998); United States v. Johnson, 40 F.3d 436, 439 (D.C. Cir. 1994), cert. denied, 115 S. Ct. 1412 (1995).
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at 500 grams.®” Courtshaverejected thisargument after applying rational bas sandysis, holding tha,
despite the Sentencing Commission’s proposals to reduce the entencing dfferentid in amount,
recidly neutrd judifications for the sentencing scheme exig sufficient to find the differential
congitutiona.®

In addition, at leag one defendant hasargued that courts should apply intermediate scr utiny
to the sentencing differential because of proposals by federd officials tha have advocated its
elimination or reduction. The court inthiscaserefused consider crack and powder cocaine asquasi-
suspect classifications, and did not applied intermedia e scrutiny.®

At least one didrict court has ruled that the sentencing differential violated the Equal
Protection Clause, relying on the “unconscious racism’ of Congress.*® The Eighth Circuit rejected
the district court’s ruling, holding that no evidence of purposeful discrimination by Congress
existed.”*

However, despitethefact that circuit court shaveuphed harsher pendties for crack offenses,
some do so reluctantly. Appélate judgeshave criticized the rationality of the sentencing differential
for its disproportionate impact on minorities, epecially inlight of proposals to reduceor amendit.?

87 See United States v. Teague, 93 F.3d 81, 85 (2nd Cir. 1996), cert. denied, 117 S. Ct. 708 (1997); United
Sates v. Washington, 127 F.3d 510, 516-17 (6th Cir. 1997); United Sates v. Jackson, 84 F.3d 114, 1161 (9th Gir.
1996), cert. denied, 117 S. Ct. 445 (1996).

8 See Jackson, 84 F.3d at 1161 (“we do not agree that the Commission’s report, of Congress' s decision to
rejed it, affects theprecedential value of our ruling that Congress had arational basis for the 100:1 ratio”); see also
Sngleterry, 29 F.3d at 741; Moore, 54 F.3d at 98; Frazier, 981 F.2d at 95; United Satesv. Burgos, 94 F.3d 849, 877
(4th Cir. 1995), cert. denied, 117 S. Ct. 1087 (1997); United Statesv. Fisher, 58 F.2d 96, 100-01 (4th Cir. 1995), cert.
denied, 116 S. Ct. 329 (1995); United States v. Fonts, 95 F.3d 372, 375 (5th Cir. 1996); Washington, 127 F.3d at 516-
17; United Statesv. Reddrick, 90 F.3d 1276, 1282 (7th Cir. 1996); United Statesv. Clary, 34 F.3d 709, 713 (8h Cir.
1995), cert. denied, 15 S. Ct. 1172 (1995); United Statesv. Willis 967 F.2d 1220, 1225 (8th Cir. 1992); Johnson, 40
F.3d at 440-41; United Statesv. Robinson, 978 F.2d 1554, 1565 (10th Cir. 1992), cert. denied, 113 S. Ct. 2938 (1993);
Hanna, 153 F.3d at 1289.

¥ See United States v. Coleman, 166 F.3d 428, 430 (2nd Gr. 1999), cert. denied, 119 S. Ct. 1794 (1999).

% See United Sates v. Clary, 846 F. Supp. 768, 778-82 (E.D. Mo. 1994).

% See Clary, 34 F.3d at 713.

%2 See United States v. Eirby, 262 F.3d 31, 41 (1st Cir. 2001) (noting “severity” of aack penalties);
Sngleterry, 29 F.3d at 741 (defendant, athough without avalid constitutiona claim, properly questions fairness of
cocaine sentencing); Washington, 127 F.3d at 518- 19 (Jones, J., concurring) (Sentenci ng Commission’s conclusion
to eliminate the 100:1 differential should be given “cantrolling weight” under administrative law principles);
Reddrick, 90 F.3d at 1283 (Cudahy, J., concurring) (extraordinary impact of 100: 1 sentencing ratio requires
additional examination and has been questioned by at least two other circuit court judges); Willis, 967 F.2d at
1226-27 (Heaney, J., concurring) (Congress lacked a rational basis to aeate a such a harsh distinction in
sentencing between crack and powde cocaing); William Sade, Jr., Beyond the 100:1 Ratio: Towards a Rational
Cocaine Sentencing Policy, 38 ARiz. L. Rev. 1233, 1279-84.
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2. Due Process

Courtshave dso unanimoudly reject ed challengesto the federal sentencing scheme under the
DueProcessClause. Defendants have arguedthat the Sentencing Guddines differentiation between
crack and powder cocaine constitutes an irrational classification in violation of substantive due
process because both substancesar e chemicaly equivalent and have smilar effectson auser’ shealth.
Courtshave rgjected this argument, holding that crack’ s lower price and higher propensity to cause
addiction conditutea rational jugification sufficient to impose higher penalties for crack offenses.®

3. Crue and Unusual Punishment under the Eighth Amendment

Defendantshave argued that the higher sentences for crack offenses are so disproportionate
to their offenses asto conditute crud and unusual punishment in violation of the E ghth A mendment.
Courts have regected this contention in every circuit, holding that Congress and the Sentencing
Commission have reasonable grounds to impose a longer sentence on arack offenders because of
differences between crack and powder cocainein the societa effects on trafficking in the drug, the
method of the drug’s use, and the drug’s effect on the user.*

4. Vagueness

Circuit courts have upheld the federal sentencing scheme against vagueness challenges.
Cocaine and crack are two forms of the samedrug, cocaine alkaloid. Defendants have argued that
distindions embedded in the federal sentencing scheme between “cocaine” and “ cocaine base” are
uncongtitutiondly vague. Courts have rejected this argument, holding that sufficient precision
betweenthetermsexist to defeat avagueness attack.” V aguenessarguments have also been defeated
onthe groundsthat penalty provisions are not unconstitutionally vague “ merely because they expose
defendants to the risk that legally significant factors within their criminal conduct may trigger
enhanced sentences.”*®

Although no federd circuit court has uphed a vagueness chalenge to the federa cocaine
sentencing scheme, a digrict court in the Northern Didrict of Georgia found that the diginction
between cocaine and cocaine base was a“ scientifically meaninglessdistinction,” and or dered that the
heightened penaltiesfor crack offenses coud not be gppliedinthe instant case based on therule of

% See Sngleterry, 29 F.3d at 740; United States v. Pickett, 941 F.2d 411, 418 (6th Cir. 1991); United
States v. Buckrer, 894 F.2d 975, 978-80 (8th Cir. 1990); Robinson, 978 F.2d at 1565; United States v. Turner, 928
F.2d 956, 99-60 (10th Cir. 1991), cert. denied, 112 S. Ct. 230.

% See United Sates v. Levy, 904 F.2d 1026, 1034 (6th Cir. 1990) (citing United States v. Cyrus, 890 F.2d
1245, 1248 (D.C. Cir. 1989)) (the only three cases where disproportionality in sentencing has resulted in an Eighth
Amendment violation illustrated examples of “grossinequity”); see also Frazier, 981 F.2d at 95-6; Pickett, 941
F.2d at 419; Buckner, 894 F.2d at 980-81; Angulo-Lopez, 7 F.3d at 1509-10.

% SeeFrazier, 981 F.2d at 94-95; Turner, 928 F.2d at 960.

% United States v. Levy, 904 F.2d 1026, 1032-34 (6th Cir. 1990); see also United Sates v. Smith, 73 F.3d
1414, 1417-18 (6th Cir. 1996).
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lenity.®” The court, based ontestimony from four experts, found that cocaine and cocaine baseare
scientifically i dentical due to their molecular substance, weight, and mdting point.*

D. Past L egislative and Commission Proposalsto Amend

Intheearly 1990s, the Sentencing Commission began collecting dataon federal offendersthat
for the first time differentiated among drug offenders based on the type of drug involved in the
offense. An analyssof the datareveded afact that proved to be startling to many: about 90 per cent
of all crack cocane offenders were Black. This fact, in light of the stronger penalties for crack
offenses, raised significant concerns for many at the Sentencing Commission, the Department of
Justice, and in Congress. A series of reports, recommendations, and administrative and legidative
actions followed.

In 1994, Congress directed the Sentencing Commisson to issue a report and
recommendations on cocaine and federad sentencing policy.*® In response, the Commission issued
areport to Congress in 1995 recommending changes to the current cocaine sentencing scheme.'®
The proposed amendments would have adjusted theguideline quantity ratio so that the base offense
levels would be the samefor both powder cocaine and crack cocaine off enses; set the mandatory five-
year minmunsfor both crack and powder cocaine at 500 grams; and eliminated the uniquefive-year
mandatory minimum for simple possession of more than five grams of crack cocaine.

The Depatment of Justice formally opposed the Commission’srecommendation and sought
legdation overturning the Commission's proposed guidedine amendments. In October 1995,
Congress passed and the President signed legislation rejecting these amendments.™™ In this
legidation, Congressdirected the Commission to submit recommendations regar ding changesto the
statutes and guidelines governing cocaine sentencing. Congress directed that the recommendations
reflect certain principles, including that the “the sentenceimposed for trafficking in aquantity of crack
cocaine should generally exceed the sentence imposed for trafficking in a like quantity of powder
cocaine,” that high-level traffickers should receive higher sentencesthan lower-level ones, and that
there should be enhancements for (among other things) use of weapons, violence, or victimizing
pregnant women or children.'®

In April 1997, the Commission issued a second report on federa cocaine sentencing policy,
but did not issue spedfic proposed Guidelines amendmerts. For powder cocane, the Commission
concluded that the current 500-gram trigger for the five-year mandat ory minimum sentence should

9 United States v. Davis 864 F. Supp 1303, 1309 (N.D. Ga. 1994).

% Seeid. at 1306.

% Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322 (September 1994).
10 5ee Amendments to the Sentencing Guiddines far United States Caurts, 60 Fed. Reg. 25074 (1995).
101 See Pub. L. No. 104-38, 109 Stat. 334 (Oct. 30, 1995).

102 Id
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bereduced to alevel between 125 and 375 grams. For crack cocaine, the Commission recommended
increasing the five-gram trigger to between 25 and 75 grams.'®

In mid-1997 the Department of Justice and the Office of Nationd Drug Control Policy
(“ONDCP") reviewed the Commission's recommendations. Attorney Genera Janet Reno and
ONDCEP Director Barry R. McCaffrey sent arecommendation to President Clinton to increase the
five-year trigger for crack cocaineto 25 gramsand to decreasethetrigger for powder cocaine to 250
grams. President Clinton endorsed that recommendation, and aso endorsed the repeal of the
mandatory minimum sentence for smple possession.

In the 105", 106™, and 107" Congresss, various bills were introduced to revise federal
cocaine sentencing policy. Some of the bills would have equated powder and crack pendties by
increasing powder cocaine pendlties. Others would have equated penalties by lowering crack
penalties. Still otherswould have reduced the differentia by a combination of increases to powder
cocaine sentences and reductions in crack cocaine sentences. While none of these bills became law,
a bill introduced by then-Senator Spencer Abraham that would have increased powder cocaine
penalties (moving the trigger from500 grams to 50 grams, thus creating a 10-to-1 ratio) passed the
Senate by one vote as an amendment to the Bankruptcy Reform Act of 2000.%

E. Current Proposalsto Amend

The U.S. Sentencing Commissionisinthe processof reviewingthe current cocainesentencing
policy. Inthe fall of 1999, seven new members of the Sentencing Commission were appointed by
Presdent Clinton and confirmed by the Senete. Since being seated, this new Commission has
repeatedly expressed concern over current cocaine sentencing policy and the continued sentencing
differentid. The Commission formally sought comments from the public on January 17, 2002, on
possible changes to cocaine sertencing policy.

In addition, on December 12, 2001, Senators Leahy and Hatch, on behalf of the Senate
Judiciary Committee, ask ed the Commission “to update its 1997 report for Congressional review to
provide us with guidance as we continue to evauate the appropriateness of the peralty differential
between powder and crack cocane”®

On December 20, 2001, Senators Sessions and Hatch introduced a bill titled the Drug
Sentencing Reform Act of 2001 that would, among other things, createa 20-to-1 ratio by moving
the triggers for the five-year mandatory minimum to 20 gramsfor crack and 400 gramsfor powder.
The triggersfor the 10-year mandatory minimumwould bemoved to 200grams for crack and 4,000

103 SeeU. S SentencingCommissian, Special Report tothe Congress: Cocaineand Federal SentencingPolicy
(April 1997).

104 See Bankruptcy Refam Act of 2000, H.R. 833, 106" Cong. § 1772 (2000).

15 See Letter from Senatars Orrin Hatch and Patrick Leahy to Diana E. Murphy, Chair, U.S. Sentencing
Commission (Dec 12, 2001).
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gramsfor powder. Additiondly, the legidation reduces the five-year mandatory minimum sentence
for simple possession of five grams of crack to one year.'*®

PART I11:  DATA AND FINDINGS

Proposds to amend the federd sentencing scheme for crack and powder cocaine offenses
have focused on concernsthat the 100: 1 differentia in the amounts of powder and crack cocainethat
givesrise to five-and ten-year mandatory minimum sentences (and by proxy the Guideline’s base
offenselevels) isunjustified, contrary to Congress' sintent, and has a disproportionately harsh effect
on Blacks.

Some have argued tha the 100:1 differertial in powder and crack cocaine amounts at
sentencing gives rise to sentences for crack cocaine that are far longer than sentences for powder
cocaine A 1996 Washington Post editorial criticized the disparity between crack and powder
cocaine treatment, and supported instead “doubling or tripling the sentence for crack instead of
leaving the di garity at ahundred fold.”**® However, in the extensive body of literature on the federal
sentencing schemefor crack and powder, thereis little analys s of the actual disparityin the sertences
served by similarly situated defendants.

Inorderto determinethe actual ratio between crack and powder cocaine sentences, the Office
of Legal Policy (with assgance from the Bureau of Judice Staistics and the Criminal Divison’'s
Office of Policy and Legidation) conducted a number of different analysesof the federal sentencing
datafor cocaine offenses collected by the U.S. Sentencing Commission between1996 and 2000. The
andyses described in this paper each attempt to compare the sentences for offenders where crimes
involved like amounts of cocaine. Our analyses show that, examined on this basis, crack cocaine
sentences are 1.3 to 8.3 times longer than powder sentences, depending on the amount of cocaine
involved andthe ecific characteristics of the offender. 1n 2000, the average crack sentencewas1.6
times the average powder sentence.

Two caveats. There are limitations to the analyses performed for this study. Most crack
cocaine offenses involve between five granms and 1.5 kilograms of cocaine. Most powder cocaine
offensesinvolve between 500 grams and 150 kilograms of cocaine. It iseasy to compare these two
offenseswherethe amount of drug overlaps (e.g. from 500 gramsto 1.5 kilograms). At themargins,
however, the comparison is more difficult because the number of defendarts is so skewed. For
instance, in the year 2000, there were 1,391 crack defendants convicted of trafficking less than 25
grams of crack, compared to only 205 powder defendants. At the upper end of the pectrum, there
were 3,181 defendants convicted for trafficking inmore than 2 kilograms of powder, compared with

106 See Drug Sentencing Reform Act of 2001, S. 1874, 107" Cong.

197 A recent article in the Los Angeles Times stated that “[d]isparities built into the sentencing laws also
providefor al00-to-1 difference between sentenci ng of powder and crack cocaine offenders.” LisaRichardson, Season
of Hope: Inmates serving lengthy prison terms for drug offenses find that the last days of a presidency — when an
outgoing chief has little to lose — may bring their best chance at clemency, L.A. Times, at E1 (Dec. 19, 2001).

1% Editorial, Science and Sentence Disparity, Wash. Post, at A30 (Nov. 28, 1996).
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488 crack defendants.'® Inorder to minimizethe effect of thisunequal distribution, we amal gamated
datafor 5 years (1996 to 2000) for many of our analyses. Nevertheless, the data at the upper and
lower ends of the spectrums are less reliable because the sanple sizes are so disparate.

Additiondly, our review of crack and pow der sentencesdoesnot account for the effect of the
exercise of prosecutoria discretion. The avalable datashow that the number of crack and powder
cocaineconvictionsincrease sharply at thelevel at which the statutory mandatory minmumsentences
apply for each drug. The number of convictions in each category is highest for base offense leves
26 and 32, thetwo levelsthat correspond with the five- and ten-year mandatory minimum sentences.
(See Table C, below.) Although itisdifficult to draw conclusions from this dataaone, itispossible
that Assigant U.S. Attorneys (AUSAS) aggregate drug amounts in order to reach the mandatory
minmums. It isaso possible that AUSAs decline to prosecute crimesinvolving amounts of drugs
below the mandatory minimums Because the effect of prosecutoria discretionis difficult toisolate,
our models do not control for it.*°

Table C. Powder And Crack Cocaine Trafficking Convictions, by Base
Offense L evel, 2000.

Crack Cocaine Powder Cocaine
Base Offense Level Count Percent Count Percent
12 32 0.7% 146 2.8%
14 19 0.4% 67 1.3%
16 40 0.8% 105 2.0%
18 96 2.0% 143 2.7%
20 a4 1.6% 175 3.3%
22 62 1.3% 86 1.6%
24 64 1.3% 145 2.8%
26 747 15.5% 1182 22.6%
28 420 8.7% 524 10.0%
30 277 5.8% 398 7.6%
32 1176 24.5% 851 16.2%
34 722 15.0% 649 12.4%

1% Thesenumbe's are based on theamount of cocaine reported in the U.S. Sentencing Commissian’s data
files. However, for somecases the adual quantity of drug was not specified in the preentence invegigation reports
from which the Sentencing Commission extractsdata. For instance, in 2000, the amount of drug was mi ssing from
28.8% of powder convictions and 20.9% of crack convictions. However, for those caseswere an actual quantity was
not specified but the base offense level deermined pursuant to U.SS.G. 8 2D11 was Pecified, a quantity was
estimated based on the quantity range associated with the applicable base offenselevd. The estimated quantity was
determined using an algorithm that assumed a uniform distribution of cases within the guideline quantity range.

10 1t should be noted that other factors, not readily quantified, may affect the sentencing ratios described
herein
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Crack Cocaine Powder Cocaine

Base Offense Level Count Percent Count Percent
36 395 8.2% 327 6.2%
38 678 14.1% 441 8.4%
Totals 4,805 100% 5,239 100%

Data source: U.S. Sentencing Commission, 2000 Data File.
Source: Officeof Policy and Legislaion, Criminal Division.

The sections that follow analyze sentences for crack and powder cocaine in several ways.
First we present adiscusgon of the genera sentencing char acteristics of crack and powder cocaine
offenders. Then wepresent an analyssof actud crack and powde sertences by amount. Next we
analyze the sentences for crack and powder by amount while attempting to control for certain special
offender characteristics such as possession of a weapon or high criminal history level. Finaly we
present abrief analyss of the effect that certain proposed changes would have on current crack and
powder sentences.

A. General Characteristics of Crack and Powder Sentences

In2000, federal courts sentenced 59,486 defendants. Drug defendantsrepresented thelargest
subcaegory of federd defendants, comprising roughly 40% (24,179) of dl individuals sentenced in
2000. Nearly 97% of dl drug defendants were sentenced for drug trafficking offenses. Of these
defendants, 23% (5,239) were sentenced for trafficking in powder cocaine; 21.3% (4,805) wee
sentenced for trafficking crack cocaine. Over the preceding five years, the number of powder
deferdants increased by 20% and the number of aack defendarts increased by roughly 10%.

TableD. Number of Crack and Powvder Trafficking Defendants, 1996-2000.

Drug 1996 1997 1998 1999 2000
Powder 4350 4626 4665 4863 5239
Crack 4355 4414 4633 4914 4805

Data source; U.S. Sentencing Commission, 1996-2000 Data Files.
Source: Office of Policy and Legislaion, Criminal Division.

The average sentencefor trafficking in cocaine powder in the year 2000 was 74 months, the
median sentence was 57 months. For crack cocaine traffickers, the average sertence was 117
months; the median sentence was 96 months.™** Theratio of theaver age crack and powder sentences
was1.6:1—in other words, crack defendarts received an average sentencethat was 1.6 times greater
than theaverage powder sentence

M Data from the Office of Policy and Legislaion, Criminal Division. The average sentenceis the sum of
all sentences di vided by the number of defendants sentenced. The median sentence repr esents the sentence at the50™
percentile of all defendants.
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The majority of both crack and powder defendants received a sentence between 1 and 10
yearsimprisonment (72.3% of dl powde defendantsand 52.2% of all crack defendants). However,
33.8% of crack defendants received a sentence between 10 and 20 years, compared to only 15.8%
of powder defendants.

Table E. Drug Traffick ing Def endants Sentenced by Primary Drug
and Prison Length, 2000

Crack Cocaine Powder Cocaine
Imprisonment Count Percent Count Percent
No prison 107 2.2% 246 4.7%
Time served 24 0.5% 35 0.7%
<1 56 1.2% 151 2.9%
1to<5b 1007 21.1% 2215 42.5%
5to <10 1486 31.1% 1554 29.8%
10 to <20 1612 33.8% 824 15.8%
20to <30 322 6.7% 122 2.3%
30to Life 101 2.1% 39 0.7%
Life 56 1.2% 30 0.6%
Total 4771 100.0% 5216 100.0%

Data source: U.S. Sentencing Commission, monitoring data file, 2000.
Source: Office of Pdicy and Legislation, Criminal Division.

Crack and powder cocaine defendants in 2000 were roughly equally likely to have been
convictedfor atrafficking offense (96.9% versus 96.4%), and received approximately equal numbers
of upward and downward departures. However, powder cocaine defendants were convicted of
possessing a larger amount of drugs than were crack defendants (3,400 grams vs. 83 grams).**?
Powder cocaine defendantsw ere dso morelike to recevea lower sentence based ontheir rolein the
offense (21.6% of powder defendarts received this reduction, compared to only 8.3% of crack
deferdants). Finally powder defendants were more likely to benefit from*“ safety valve” exemptions
from mandaory minimum peralties (31% of powder vs 12.6% of crack). (See Appendix A for
supporting data.)

Conversy, crack cocaine defendants were more likdy than cocane powder defendantsto
have acrimind hisory. During 2000, approximetely 29% of crack defendants were categorizedin
the lowest guiddine crimind higory category, |, compared to 61% of cocaine powder defendants.
Crack defendants wer ethreetimesaslikely to becategorizedin the highest crimind history category,
V1, as were cocaine powder defendants (17% vs. 5.6%). (See Appendix A for supporting data.)

12 These numbers represent the median amounts, not the average amounts of drugs..
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Crack defendantswerealso twice as likely to carry aweapon — 20.9% received an enhancemert for
carrying aweapon, compared to only 10.1% of powder defendants.*®

B. Comparison by Amount of Drug

As gated above, crack defendantsreceived an average sentence in 2000 that was 1.6 times
greater thanthe average powder sentence. To further examinetherelationship between the sentences
imposed on crack and powde defendants we asked the Bureau of Justice Statistics to comparethe
sentencesfor crack and powder cocaine by the anount of drug underlying each conviction —in other
words, where offenders in each group committed crimesinvolving the same amount of drug.***

The results listed in Table F, below, show tha crack defendarts received higher average
sentences than powder defendants, and that the ratio of crack to powder sntences wasgreate for
lower amounts of cocaine than for higher amounts of the drug. For instance, in 2000, crack
defendantsconvicted of trafficking inlessthan 25 grams of cocaine received an average ntencethat
was 4.8 timeslonger than the sentence received by an equivalent powder defendant. However, at the
upper end of the spectrum, defendants convicted of trafficking in between 15 and 49.9 kilograns of
crack received an average sentencethat wasonly 2.4 timeslonger t han the average powder sentence
for anequivaent amount of drug. (Inthemiddle of the spectrum (400 to 499 grams), theratio of the
two average sentences was 3.4:1).

Table F. AveragePrison Term Imposed on T rafficking Defendants by T ype of
Drug and Drug Quantity, 2000.

Crack Cocaine Powder Cocaine Ratio
Number Prison Number Prison Crack:
Drug quantity term term Powder

Lessthan 25 g 1391 64.8 205 13.6 481
25-499¢g 579 89.1 78 20.1 4.4:1
50-99.9¢g 726 116.4 115 24.8 4.7:1

100 - 199.99 641 116.5 153 26.3 4.4:1
200 - 299.9¢ 252 123.4 177 30.3 4.0:1
300 - 399.9¢ 156 138.2 87 34.2 4.0:1
400 -499.9¢ 137 138.2 150 40.4 341

13 Data from the United States Sentencing Commission, 2000 Data File, compi led by the Office of Policy
Legidation, Crimina Division, U.S. Department of Justice.

14 For those cases in which the actual quantity of drug was not specified in the presentence investigation
reports, a quantity was estimated based on the quantity range associated with the applicable base offenselevd. See
supra n.108.
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500 g - 1.99 kg 605 170.5 1186 49.4 351

2-3.49kg 196 207.0 536 61.4 3.4:1
3.5-4.99kg 132 213.9 381 70.1 311
5-14.99 kg 93 2445 850 82.9 291
15 - 49.99 kg 67 239.9 636 101.7 2.4:1
50 - 149.99 kg 316 123.7
150 kg or more 462 170.2

Data source: U.S. Sentencing Commission, monitoring data file, 2000.
Source: Bureau of Justice Satistics, Federd Justi ce Stati stics Program.

C. Comparison by Specific Offender Characteristics

Findly we examined the data by isolating certain offender characteristics (such as crimina
higory level and whether or not the individual had a gun) to determine what effect these
characteristicshad on crack and pow der sentences. To do so, we aggregated t he sentencing data for
the years 1996 through 2000 and looked at sentences for similar amounts of crack and powder
cocaine according to specific offender characteristics

However, because the Sentencing Commission did not begin collecting data on the specific
amount of cocaine for each conviction until 1996, and because even the most recent data is missing
specific drug amountsfor at least 20% of convictions,**> we compared the data using the base of fense
levels (BOLs) as proxies for the amounts. Asan exanple, we equated base offense levels 28 and 30
for crack (which correspond to between 20 and 50 grams) with base offense level 14 for powder
(whichcorresponds to 25 to 50 grams). The rough outline of this structure is as follows:

Table G. Base Offense Levels Equated by Amount.

Crack Range Crack BOL Powder Range Powder BOL
< 20g 12-26 < 25¢g 12
20g to <509 28 & 30 25g to <509 14
50g to <150g 32 50g to <200g 16 & 18
1509 to <500g 34 200g to <500g 20-24
500g to <1.5kg 36 500g to <2kg 26
> 1.5kg 38 >2kg 28 - 38

15 For 2000, 28.8% of powder convictions were mi ssing amount data and 20.9% of crack convictions wa'e
missing amount data. The number of canvictions for which amount data is not avalable hasbeenfai rly consistent for
each of the fiveyears in which such data has been collected.
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This comparison has severa limitations. First, the amount of cocaine ineach base offense
level is not precisely equivalent (in other words, the amount of crack in BOL 36 is not precisaly
equivalent to the amount of powder in BOL 26). Secondly, becausethe scde for crack is so much
lower thanthe scale for powder, theoutlying categories conpare alarge se of datato amuch smaller
and lessdiverse set of daa. For ingance, defendants convicted of trafficking morethan 2 kilograms
of powder cocainefall between base offensel evels 28 and 38 and number 14,463. This subse of data
was compared to dl defendants convicted of trafficking morethan 1.5 kilograms of crack, all 3,701
of whomfdl into baseoffense level 38. T hesame problemin reverse (better crack datathan powder
data) istrue at the lower end of the guideline ranges.

Nonetheless, despite the limitations of thisdata, this andysis hdpsto claify the effed of
certain offender characteristics on overall sentences Thisanalysis, shownin Table H, demonstrates
that the ratio between the average sentences for crack and powder cocaine decreases as the amount
of drug increases For instance for the lowest category of drug amount, the average crack serntence
was 4.8 times longer thanthe average powder sertence. For thehighest category of drug amount,
the average crack sentence was 2.1 times longer than the average powder sentence.

We then compared crack and powder defendants who possessed a weapon. For those
offenseswhere the defendant possessed a weapon, the ratio of crack to powder sentences wasless
than the average ratio. For the lowest category of drug amount, the average sentence for crack
defendantswho possessed awegpon was 2.9 times longer than the average sentence for amilarly-
situated powder defendants. For the highest category of drug amount, the average sentence for
crack defendants who possessed a weapon was only 1.6 times longer thanthe average sentence for
similar-situated powder defendants.

We adso compared crack and powder offenders by amount and criminal history categories.
For offenderswith ahigh criminal higory category, the ratio between the sentences wasalso lower
than the ratio between the average crack and powder sentences. Crack defendants with criminal
higory level V1 received an average ntencethat ranged from 1.6 to 1.3 timeslonger (depending on
the amount of drug) than the average sentence for similarly-situated powder defendants.

Conversdy, theratio between crack and powder sentences for offenders withalow criminal
higory levels was higher. The ratio between average crack and powder sentences for the lowest
category of drug amount and criminal history category | was 8.3:1. (This disparity affected 1,637
(or 7%) of the 22,896 crack defendants examined in this study.) The ratio of crack to powder
sentenceswas only 2:1 for offendersin the highest category of drug amount and the lowest criminal
higory category. (The complete resultsof this analysis can be found in Appendix B.)
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TableH. Ratio of Average Crack to Average Powder Sentences by Equivalent BOL, Controlling for Specific
Characteristics, 1996-2000.

Defendants Defendants

Crack Powder Defendants Defendants with with
Amount Amount Average with without Criminal Criminal

Range Range Ratio Weapons Weapons History | History VI
<209 <25¢g 4.8:1 2.9:1 5.8:1 8.3:1 1.6:1
20to<50g 25t0 <509 4.4:1 311 4.8:1 5.9:1 211
50to <150 g 50to <200 g 49:1 3.6:1 5.2:1 5.4:1 221
150 to <500 g 200 to <500 g 3.8:11 31 3.7:1 3.5:1 2211
5009 to <1.5kg 500g to <2kg 3.2:1 231 3.2:1 311 17:1
>1.5kg > 2 kg 21:1 1.6:1 2:1 21 131

Data source: U.S. Sentencing Commission, 1996-2000 Data Files.
Source: Office of Policy and Legid ation, Criminal Division

D. Brief Analysis of Proposalsto Amend t he Federal Sentencing Scheme

In order to make a rough estimate of the effect that the proposalsfor changing theratio of
crack and powder cocaine would have on the resulting sntences, we a9 created a simulated
sentencing modd. This was done by adjusting known parameters applied at sentencing and
theoretically re-sentencing defendants based on the adjusted parameters Resentencing defendants
convicted of trafficking crack cocane to refled varying ratios of cocaine powder to crack cocaine
involved changing the guiddline base offenselevelsand the gpplicable statutory minimatoreflect the
adjusted quantity thresholds. Table I, below, describes the guideline base offense levels and the
corresponding quartity threshal ds corresponding to the various quartity ratios examined. All other
sentencing factors—including the actuad quantity of drug involved — remained constant in the modd.
(See Appendix C for further information on thismodel.)
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Table I. Quantity Thresholdsfor Crack Cocaine Cor responding to Various Quantity Ratios
Between Cocaine Powder and Crack Cocaine.

Guideline Minimum crack quantity threshold

base offense Powder

level 100:1

(§2D1.1) (actual) 50:1 20:1 10:1 5:1 2:1 1:1
12 None None None None None None None None
14 259 | 250 mg 500 1.25¢ 25¢g 5¢9 1259 25¢
16 50g | 500 mg 19 25¢9 59 109 25¢ 509
18 100 g 1g 29 59 109 209 509 100 g
20 2009 29 39 109 209 409 100 g 20049
22 3009 39 49 159 30¢g 609 150 g 3009
24 400 g 49 59 209 4049 80g 2009 400 g
26 5009 59 209 259 509 100 g 250kg 5009
28 2 kg 209 359 100 g 200g 4009 1kg 2 kg
30 3.5kg 359 509 1759 35049 700g 1.75kg 3.5kg
32 5kg 50¢g 150 g 2509 5009 1 kg 2.5kg 5 kg
34 15kg 150 g 500 g 7509 1.5kg 3 kg 7.5kg 15 kg
36 50 kg 500 g 15kg 2.5kg 5kg 10 kg 25kg 50 kg
38 150 kg 1.5kg 3kg 7.5kg 15 kg 30 kg 75kg 150kg

Source: Office of Legal Policy

Under current practice, defendants convicted of trafficking crack cocainereceived an average
prison sentence of 120 months during 1999 and 117.6 nonths during 2000.*° If federal sentencing
law and policy were changed to reflect a different quantity raio, average prison sertences for crack
cocaine defendants could — assuming constant quantities of drugs — range from approximately 45
months, at a quartityratio of 1:1, to 111 months, at aquantity ratio of 50:1.*” At quantity ratios of
20:1 and lower, all crack defendants would receive a reduction in the sentence imposed. Changes
to theratio of crack to powder cocaine amounts used in deter mining base offenselevelswould have
the following effects:

18 Reflect s the sentence imposed on those defendants incl uded in the model, 4,867 during 1999 and 4,691 during 2000. Observations
were excluded from the model if complete guidelineapplicaion and/or entercing informetion wasnot availale.
U7 Edimates represent comlined 1999-2000 data.
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TableJ. Simulated SentencingM odel: Estimates of Prison Term to be Imposed on Crack
Defendants Convicted in the Federal Courts of Trafficking Crack Cocaine, 1999-2000.

1999 2000

Ratio to Average Ratio to
Ratio of Average Proportion ~ Powder prison Proportion ~ Powder
cocaine prison term  of (average term of (average
powder to imposed defendants  sentenceis imposed defendants  sentenceis
crack cocaine  (mos.) impacted 77.8) (mos.) impacted 74.8)
100:1 (actual) 120.0 --- 151 117.6 --- 1.6:1
50:1 112.4 56% 14:1 109.1 57% 151
20:1 95.6 99% 1.2:1 91.2 100% 1.2:1
10:1 80.7 99% 11 77.0 100% 11
51 70.6 100% 0.9:1 67.2 100% 0.9:1
2:1 56.2 100% 0.7:1 53.0 100% 0.7:1
11 46.3 100% 0.6:1 43.1 100% 0.6:1
Number of
defendants! 4,867 4,691
Notes:

1. Excludes observations for which compl ete guideli ne appl ication and/or sentencing information
was not available.
Data source: U.S. Sentencing Commission, monitoring data file, 1999- 2000.
Source: Bureau of Justice Satistics, Federd Justice Stati stics Program.

It is important to note that this model cannot account for changes in law enforcement or
prosecutorial behavior.

Moreover, it is not clear that changing the ratio will have any effect on the number of
minorities sentenced for committing cocaine crimes (although it would effect the number of months
served by a proportion of those defendants). A Sentencing Commission andysis using 1999 data
showed that Hispanics (who accounted for 44.0% of powder cocaine casesin1999) would constitute
42.9% of cases affected by reducing the mandatory minmumtrigger from 500 gramsto 400. Blacks,
who comprised 35.7% of al powder offenders, constituted 31.6% of affected cases, Whites, who

comprised 18.8% of all offenders, constituted 24.3% of affected cases.

Reductions in crack offense penalties would primerily affect Black defendants Based on
FY 1999 data, the Sentend ng Commission estimates that if crack mandatory minimumtriggerswere
moved fromfive grams to 20 grams, 85.6% of defendarts affected by the change would be Black.

(In FY 1999, 84.8% of convicted crack offenders were Bladk.)
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CONCLUSIONS:

. Contralling for likeamounts of cocaine, in 2000, crack defendants convicted
of trafficking in less than 25 grams of cocaine received an average sentence
that was 4.8 timeslonger than the sentence received by an equival ent powder
defendant. However, at the upper end of the spectrum, the average sertence
for adefendant convicted of trafficking in between 15 and 49.9 kilograms of
crack was only 2.4 timeslonger than the average sentence for a similarly-
situated powder defendant. (In the middle of the spectrum (400 to 499
gramg), the ratio of the two sentences was 3.4:1).

. For defendantsw ho possessed weagpons, the ratio between average crack and
powder sentences for lower ampunts of cocaine was 2.9:1. For the highest
amounts of cocaine, the ratio was only 1.6:1. Defendants who possessed
weapons had less of a digarity in their sentences.

. For defendantswith the highest criminal higory levels, the average sentence
for arack defendantsranged from 1.6 to 1.3 timeslonger (depending on the
amount of cocaine) than the average sentence for similarly-situated powder
defendants.

. For defendants with the lowest criminal histories, the ratio between average
crack and powder sentencesfor the lowest amounts of drugwas 8.3:1. (This
disparity affected 1,637 (or 7%) of the 22,896 crack defendants examined in
this study.) But for offenders convicted of trafficking in higher amounts of
cocaire, the ratio of average crack to powder sentences wasonly 2:1.

. The average sentence for trafficking in powder cocaine in 2000 was 74

months; the average sentencefor trafficking in crack cocainewas 117 months.
The ratio of the average crack and powder serntences was 1.6:1.
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Appendix A. Selected sentencing char acteristicsof defendantsconvided in thefederal
courtsfor crack and powder cocaine offenses 1999-2000.

CHARACTERISTIC CRACK POWDER
Weight of drugs
Average 1.6 kg 85.0 kg
Median (50" percentile) 83g 3.4 kg
Criminal History Category
| 289% 61.3 %
1 13.0% 12.4%
11 219% 13.2%
\Y% 12.0% 51%
\% 72% 24%
VI 17.0% 5.6 %
Type of drug offense
Trafficking 96.9 % 96.4 %
Communication facility 1.7% 27%
Simple possesson 14% 0.9%
Departure Status
Upward 02% 02%
Substantial assistance 30.6 % 29.4%
Other downward 81% 89%
Mandatory minimum based on drug quantity (21 U.S.C. § 841) 82.0% 75.7 %
Mandatory minimum for firearm use or possession (18 U.S.C. § 43 % 25%
924(c))
Guideline enhancement for weapon use or possesion (U.S.S.G. 16.6 % 8.6 %
§2D1.1(b)(1))
‘Safety-valve' exemption from mandatory penalties (18 U.S.C. § 12.6 % 31.0%
3553(¢))
Acceptance of responsibility (U.S.S.G. §3E1.1) 85.4 % 88.3 %
Obstruction of justice (U.S.S.G. Ch3, Pt.C.) 45% 3.9%
Mitigating role adjustment (U.S.S.G. 83B1.2) 8.3% 21.6 %
Aggravating role adjustment (U.S.S.G. §3B1.1) 7.4 % 7.9%
Number of defendants* 5,012 5,345
Notes:
1. Excludes observationsfor which complete guiddine application and/or sertencing information was not
available.

Data source: U.S. Sentencing Commission Monitoring data file, fiscal year
Source: Bureau of Justice Statistics, Federal Justice Statistics Program.




Appendix B. Special Offender Characteristics by Amount, 1996 - 2000.

Crack Powde Average Average Number of Number of

BOL BOL Crack Powder Crack Powde

(Range) (Range) Sentence Sentence Ratio Defendants Defendants
12-26 12

(0-20 g) (0-25g) 58 12 481 5,194 527

No Weapon 52 9 5.81 4,292 462

Weapon 90 31 291 793 54

No Departure 67 12 5.6:1 3,473 370

Substantial Assistance 38 9 4.2 1,271 113

Safety Valve 31 -- -- 502 --

Other Downward Departure 47 29* 1.6:1 360 33

Criminal History | 33 4 8.311 1,637 321

Criminal History Il 44 10 441 737 65

Criminal History 111 51 11 4.6:1 1,088 65

Criminal History IV 62 15* 4.1:1 623 26

Criminal History V 75 16* 4.7:1 339 10

Criminal History VI 126 78* 161 770 40

Notes:
* = n<50

Data source: U.S. Sentencing Commission, monitoring data file, 1996-2000.
Source: Office of Policy and Legiglation, Criminal Division.




Crack Powde Average Average Number of Number of

BOL BOL Crack Powder Crack Powder

(Range) (Range) Sentence Sentence Ratio Defendants Defendants
28-30 14

(20-50 g) (25-50 g) 84 19 441 3,111 315

No Weapon 77 16 48:1 2,495 265

Weapon 115 37* 311 548 44

No Departure 99 18 551 1,895 214

Substantial Assistance 55 19 291 913 72

Safety Valve 40 -- - 46 -

Other Downward Departure 69 25* 2.8:1 254 25

Criminal History | 53 9 5.9:1 991 161

Criminal History Il 67 17 391 456 51

Criminal History 111 81 16 51 659 44

Criminal History IV 91 25* 3.6:1 330 23

Criminal History V 107 38* 281 191 6

Criminal History VI 152 72* 211 484 30

Notes:
* = n<b0

Data source: U.S. Sentencing Commission, monitoring data file, 1996-2000.
Source: Office of Policy and Legislation, Criminal Division.




Crack Powde Average Average Number of Number of

BOL BOL Crack Powder Crack Powder

(Range) (Range) Sentence Sentence Ratio Defendants Defendants
32 16-18

(50-150 g) (50-200 g) 117 24 49:1 4,956 1,175

No Weapon 109 21 521 3,825 1,032

Weapon 152 42 3.6:1 980 124

No Departure 144 27 531 2,919 761

Substantial Assistance 73 14 5.2:1 313 313

Safety Valve 58 5* 11.6:1 862 4

Other Downward Departure 98 26 381 332 78

Criminal History | 76 14 5.4:1 1,628 643

Criminal History Il 102 18 5.7:1 710 170

Criminal History Il 113 25 451 1,003 173

Criminal History IV 131 28 4.7:1 570 66

Criminal History V 148 44* 341 258 35

Criminal History VI 202 90 221 787 88

Notes:
* = n<b0

Data source: U.S. Sentencing Commission, monitoring data file, 1996-2000.
Source: Office of Policy and Legislation, Criminal Division.




Crack Powde Average Average Number of Number of

BOL BOL Crack Powder Crack Powder

(Range) (Range) Sentence Sentence Ratio Defendants Defendants
34 20-24

(150-500 g) (200-500 g) 133 35 381 3,785 1,809

No Weapon 123 33 3.71 2880 1,594

Weapon 168 56 31 818 184

No Departure 169 42 4.1 2,082 1,113

Substantial Assistance 82 23 3.6:1 1,381 516

Safety Valve 67 19 351 721 30

Other Downward Departure 117 27 4.3:1 236 153

Criminal History | 91 26 351 1,379 952

Criminal History Il 119 30 4:1 521 270

Criminal History Il 136 34 4.1 801 280

Criminal History IV 152 50 31 358 133

Criminal History V 177 57* 311 189 52

Criminal History VI 220 100 221 537 122

Notes:
* = n<b0

Data source: U.S. Sentencing Commission, monitoring data file, 1996-2000.
Source: Office of Policy and Legislation, Criminal Division.




Crack Powde Average Average Number of Number of

BOL BOL Crack Powder Crack Powder

(Range) (Range) Sentence Sentence Ratio Defendants Defendants
36 26

(500g-1.5kg) (500 g 2 kg) 158 50 3.2:1 2,149 5,228

No Weapon 146 46 3.21 1,561 4,618

Weapon 197 84 231 524 493

No Departure 210 60 351 1,091 3,221

Substantial Assistance 100 31 321 898 1,492

Safety Valve 73 28 26:1 333 2,164

Other Downward Departure 132 38 351 113 418

Criminal History | 113 37 3.11 780 3,196

Criminal History Il 154 53 29:1 282 645

Criminal History |1l 166 58 291 440 743

Criminal History IV 193 68 281 217 228

Criminal History V 182 82 2211 120 109

Criminal History VI 232 138 1.7:1 310 307

Notes:
* = n<b0

Data source: U.S. Sentencing Commission, monitoring data file, 1996-2000.
Source: Office of Policy and Legislation, Criminal Division.




Crack Powde Average Average Number of Number of

BOL BOL Crack Powder Crack Powder

(Range) (Range) Sentence Sentence Ratio Defendants Defendants
38 28-38

(>15 kc_l) (>2 kg) 208 99 211 3,701 14,463

No Weapon 180 91 2:1 2,359 12,423

Weapon 261 166 161 1,246 1,580

No Departure 291 127 2.31 1,815 4,470

Substantial Assistance 120 62 191 1,621 4,806

Safety Valve 86 57 151 410 5396

Criminal History | 166 83 2.2:1 1,241 9,517

Criminal History Il 199 105 191 495 1,659

Criminal History Il1 216 121 181 810 1,701

Criminal History IV 238 137 1.7:1 406 643

Criminal History V 241 145 1.7:1 209 236

Criminal History VI 264 196 131 539 706

Notes:
* = n<50

Data source: U.S Sentencing Commission, monitoring data file, 1996-2000.
Source: Office of Policy and Legislation, Criminal Division.




Appendix C: Simulated sentencing model

The effect of the 100:1 quantity ratio between applicable sentences imposed on defendants
convicted of trafficking crack cocaine can also be measured by adjusting known parameters applied at
sentencing and theoretically re-sentencing defendants based on the adjusted parameters. For instance, for
defendants sentenced under the Federal sentencing guidelines, the applicable guideline sentencing range
can be adjusted through such factors as the guideline base offense level, specific offense characteristics,
criminal history category, and/or applicable statutory minima and maxima.

One of the fundamental concepts of the simulated sentencing model is the method for re-sentencing
defendants. Assuming a starting point of the midpoint of the applicable guideline range, the sentencing court
fashions as sentence within the guideline range — upward or downward — to reflect the specific circumstances
of the case. Additionally, if the applicable guideline range does not adequately reflect the circumstances of
the case, the sentencing court may fashion a sentence outside of the guideline range through a departure.
Accordingly, the position relative to the guideline range, or D, reflects the exercise of judicial discretion.
Algebraically, D is expressed as —

b . S Ol _
" GL,,  GL (Equation 2)

where: S = the prison term imposed
GL,,,, is the minimum of the effective guideline sentencing range
GL,,.« is the maximum of the effective guideline sentencing range

Following adjustments to applicable sentencing parameters, a new sentence must be assigned to
reflect the changed circumstances. In most instances, the new sentence, S’, is a reflection of the actual
sentence in the new guideline range. Algebraically, S’is expressed as —

o / - !
8" = GLypw + (GLy = GLp ) D (Equation 3)

/
where: GLMINiS the minimum of the adjusted guideline sentencing range
GLMAXiS the maximum of the adjusted guideline sentencing range

For example, if a defendant originally received a sentence of 65 months in the guideline range of
63 to 78 months, the defendant would receive a sentence of 42 months in the guideline range of 41 to 51
months.

In certain circumstances, however, the proportional re-sentencing model (equation # 3) will not
accommodate the changed circumstances such as in those cases where the defendant was originally
sentenced to life in prison and/or the guideline sentencing range included life imprisonment as a sentencing
option, sentences within Zones A, B, and C of the guideline sentencing table, and certain departure
sentences. The model accommodates these circumstance as follows —

A. For defendants who originally received life imprisonment and the adjusted guideline sentencing
range does not include life, the defendant is re-sentenced to the mid-point of the adjusted range.
For defendants who did not receive life im prisonment and the new guideline range includes life, the
defendant will be re-sentenced tolife if the original sentence was above the midpoint of the guideline
range; otherwise the defendant will receiv e a sentence proportionate to the original sentence.

B. Sentences within Zones A, B, and C of the guideline sentencing table pose a unique problem due
to the availability of probationary sentences and altematives to incarceration such as home



confinement, community confinement, and intermittent confinement. For defendantsre-sentenced
to a sentencing range within Zones A, B, and C, the new sentence reflects the average term of
imprisonment actually imposed on defendants sentenced within that guideline range.

In the case of non-substantial assistance departures, it was assumed that the sentencing court
fashioned the particular sentence for a specific reason. Consequently, inthese cases, new sentence
would not differ from the original sentence except where (1) the new guideline range is below the
original sentence in which case the defendant wouldreceive asentence at the guideline minimum,
and (2) the new guideline range is above the original sentence in which case the defendant would
receive a sentence at the guideline maximum.



